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Adam discusses mandatory prepayments, collateral leakage, and 
other trends in the large cap loan market.

What trends have you observed with respect to mandatory 
prepayments in loan negotiations in 2019?

Negotiations regarding mandatory prepayments have been 
focused on Excess Cash Flow (ECF) provisions. Borrowers have 
increasingly asked for certain items (for example, investments, 
restricted payments) to reduce the ECF sweep on a dollar-for-
dollar basis, rather than as a reduction to the calculation of 
ECF, thereby significantly reducing the actual ECF payment 
required under the loan documents. For example, a Borrower 
may have $100 of ECF and be subject to a 50% sweep but also 
have made a $10 investment during the applicable period. If 
the $10 investment only reduces ECF, then ECF is reduced from 
$100 to $90 and the 50% sweep results in a $45 mandatory 
prepayment. On the other hand, if the investment results in a 
dollar-for-dollar deduction, then the 50% sweep is calculated 
off the full $100 of ECF and then the $50 sweep is reduced, on 
a dollar-for-dollar basis, by the $10 investment, resulting in only 
a $40 mandatory prepayment. Traditionally, dollar-for-dollar 
deductions were reserved for voluntary prepayments of pari 
passu debt. While many deals additionally permit dollar-for-
dollar deductions for junior lien debt, all capital expenditures 
and investments (including acquisitions) and many (if not all) 
restricted payments, the extent to which restricted payments are 
included is often a highly negotiated commercial point.

Another term which has become more prevalent in the ECF sweep 
is the inclusion of a “deductible.” There is often no requirement 
to prepay the loans with ECF until it reaches a minimum amount. 
Many agreements now only require prepayment with the amount 
of ECF that is in excess of the threshold (rather than the full 
amount of ECF once the threshold is exceeded). Some sponsors 
and borrowers have also asked for the ability to carry forward 
dollar-for-dollar deductions to a subsequent year if the amount of 
dollar-for-dollar deductions in the current year exceeds the actual 

ECF of that year. We also continue to see step-downs to both ECF 
and asset-sale sweeps at 0.5x and 1.0x inside closing date first 
lien leverage or secured leverage (rather than requiring greater 
amounts of de-leveraging).

What are some recent developments concerning collateral 
leakage and the use of unrestricted subsidiaries in loan 
agreements?

Driven by recent events in certain credits, we have seen 
significant focus by lenders on “pass-through investments” and 
on the ability of borrowers to transfer assets to unrestricted 
subsidiaries. Specifically, bond-style loan agreements often 
permit unlimited investments in restricted subsidiaries 
(whether or not these restricted subsidiaries are guarantors), 
and arrangers and lenders often seek to ensure that those 
investments are not then permitted to be further invested 
in unrestricted subsidiaries (or third parties) without limit. 
Relatedly, certain lenders have insisted on including provisions 
restricting the transfer of material intellectual property to 
unrestricted subsidiaries (in certain instances even where the 
specific business does not have intellectual property that is 
valuable or crucial to its business).

Other trends relate to the scope of collateral and restrictions 
relating to non-collateral assets. In particular, sponsors and 
borrowers have sought to permit unlimited liens on assets that 
are not collateral and/or unlimited sales of these assets, arguing 
that once these assets are excluded from the collateral package, 
they should be free to be sold or pledged to other creditors. 
Arrangers and lenders argue that the intent is to grant a lien on 
substantially all assets of the Loan Party group, with exclusions 
narrowly tailored generally to avoid excessive costs or conflicts 
with laws or contracts. As a result, those assets should either be 
unencumbered or subject to the lien of the lender group.

In addition, sponsors and borrowers have sought to exclude 
all real estate from the collateral package regardless of value, 
expanding the more common exclusions for leasehold estates 
and owned real property below a specific dollar threshold. Less 
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aggressive requests exclude, in addition to excluding leasehold 
estates and owned real property below a specific dollar threshold, 
all properties in a federally-designated flood zone, which lenders 
are often willing to entertain due to the burdensome nature of 
flood-zone/mortgage compliance for regulated banks.

We have seen a push to limit the restriction on lien incurrence 
to liens securing indebtedness, the argument being that other 
types of liens arise more as a matter of law than contract. In the 
cases where this narrower lien covenant is utilized, the definition 
of “indebtedness” may need to include obligations other than 
for borrowed money, such as hedging and cash management 
obligations.

What issues do you think will be the focus in large cap loan 
agreement negotiations in 2019?

LIBOR replacement language, given the impending termination 
of LIBOR as a benchmark rate, will continue to be highly focused 
on, with particular negotiations around the conversion triggers 
(including lender group approvals) and the calculation of the 
spread.

Although still developing in the market, we expect future 
negotiations to include whether or not (and how) to be responsive 
to the Windstream litigation in terms of limiting the voting rights of 
certain lenders that may hold derivative positions in the borrower, 
and/or including a “sunset” on how long the lenders have to 
exercise remedies after the occurrence of an Event of Default (one 
recent formulation capped the time period at two years).

Looking ahead in 2019, we expect to see continued negotiations 
around the following key topics, in general terms:

�� Incremental provisions. These include (i) the amount of 
incremental debt permitted to mature inside the existing 
loans; (ii) the “MFN” cushion (while 50bps is still customary 
we have seen borrowers requesting 75bps or 100bps to the 
extent the market will accept it); (iii) MFN carve-outs, such as 
debt incurred to finance permitted acquisitions and/or all or a 
portion of a free and clear basket and/or ratio component; and 
(iv) reallocating general debt basket capacity to incremental 
debt which is then secured on a pari passu basis with the 
existing loans and allows the holders of this debt the benefits 
of a pari passu intercreditor arrangement with existing loans 
(or joining debt incurred under the general debt basket to an 
acceptable intercreditor arrangement).

�� ”Auto-cure” language. Whether a borrower should be able to 
deem a default or event of default cured after an initial breach 
without a lender vote to exercise remedies is likely to continue 
to come up in many transactions.

�� Delevering conditions. While we have seen an increasing 
number of deals where unlimited investments are permitted 
at closing leverage, unlimited restricted junior payments 
are permitted at 0.5x delevering, and unlimited restricted 
payments are permitted at 0.75x delevering, we would 
expect to see leverage ratio levels for unlimited investments, 
restricted payments, and junior debt payments to come closer 
to the closing leverage ratio.


